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CHAPTER 808
APPEALS AND WRITS OF ERROR

808.01 Definitions. 808.075 Permitted court actions pending appeal.

808.02 Wit of error 808.08 Further proceedings in trial court.

808.03 Appeals to the court of appeals. 808.09 Reversal, dirmance or modification of judgment.
808.04 Time for appeal to the court of appeals. 808.10 Review by the supreme court.

808.05 Bypass. 808.11 Printing specifications.

808.07 Relief pending appeal.

808.01 Definitions. In this chapter: aplea of guilty or no contest to the information or criminal eom

(1) “Appeal” means a review in an appellate court by appe@lint.

i i i H History: 1977 c. 1871979 c. 192Sup. Ct. Orderl30 Ws. 2d xix (1986);1995
glrji\;vgct)ltj)rterror authorized by law of a judgmeartorder of a cir a.139 254 1907 & 352000 &, 27

Cross-reference: See s767.217 (2)for appeals involving child support and
(2) “Appellate court” means theupreme court under ch51  maintenance.

Judicial Council Note, 1979:Sub. (1) is amended to modify the statutory defini
or t.he C_Ourt of appeals under ath2 tion of the final judgment or final order that may be appealed as a matter of right to
History: 1977 c. 1871991 a. 189 the court of appeals. Most types of cases decided in circuit court have a final judg

A party that accepts the benefits of a judgment does not waive the right to takenantor order entered with thefiafe of clerk of court. Because of the volume of-traf
appealwhich does not involve a reversal of that part of the judgment under which fiteregulation and municipal ordinance violation cases prosecuted in circuit court, the
benefitwas received. EstreenBluhm,79 Ws. 2d 142255 N.W2d 473 prevailingcustom in Visconsin counties is to only record the dispositions of those

casesn docket entries. Requiring countiesiieet the present statutory requirement

; : P in s. 808.03 (1) for the entry of a final judgment or order in all cases for purposes of
808.02  Writ of error . A writ of error may be Sotht ithe havingan appealable matter unnecessarily burdensome and costlye term “traf

courtof appeals. fic regulation cases” refers to only thosefteafiolation cases in which the penalty
History: 1977 c. 187 is a civil forfeiture. [Bill 396-S]
Judicial Council Note, 1986:Sub. (1) is amended to clarify that docket eniries

smallclaims and other ch. 799 cases may be final orders from which an appeal may
808.03 Appeals to the court of appeals. (1) APPEALSAS be taken as ofight. See 1979 Judicial Council Note to sub. (1). [Re Order ef

OFRIGHT. A final judgment or dinal order of a circuit court may 7-1-86]
be appealed as a matter of right to tloeirt of appeals unless other An appeatannot be taken from an order before it is entered. Ramsthal Advertising
wise expressly provided by lawA final judgment or final order Age:ci"‘tfnzgi’ Miser '“ﬁ-z? W'Sfd, 74279 h;;led 391(Ct_' ﬁpp' 1?,79)'h or
. . B e H . etlest 10 determine wnetner a decision Is a final order or juagment is wnetner the
IS QJU_de‘?”L order or dlSpOSItIOﬂ that dl_sposes of the entire MAL court contemplated that any additional formal document would be entered with
terin litigation as to one or moi@ the parties, whether renderedespecto the matter covered in the decision. Frederigkity of Janesville92 Wis.
in an action or special proceeding, and thane of the following: 2d685 285| N-(\jN2g 655(1979). ] S ial on doubl . §
. . A pretrial order denying a motion to dismiss a 2nd trial on double jeopardy grounds
(a) Entered in accordance with896.06 (1) (bpr807.11 (2). s a final order appealable under sub. (2). Stalenich94 Wis. 2d 74288 N.W2d
(b) Recorded in docket entries in 619 cases. 114(1980).

R ded in dock ies in fiaf lati An order waiving jurisdiction over a juvenile is appealable under sub. (2). State
(c) Recorded in docket entries in frafegulation cases prose ey rel. a. E. vGreen Lake County CiEt. 94 Ws. 2d 98288 N.W2d 125(1980).

cutedin circuit court if a person convicted of a violation may be unders. 808.03 (2), both the prosecution and defense may seek permissive appeal

ordered to pay a forfeiture. of nonfinal orders. State Rabe96 Ws. 2d 48291 N.W2d 809(1980).

: . . . . An order denying a motion to dismiss for lack of personal jurisdiction is appealable
i (d) Recorded in doc_:ket_ ent_narsmummpal ordinance viota by permission undes. 808.03 (2). Heaton independent Mortuary Corp7 Wis.
tion cases prosecuted In circuit court. 2d 379 294 N.w2d 15(1980).

(2) ApPEALSBY PERMISSION. A judgment or order not appeal .ncorvd‘E,’.SL,’.?;a“g"?\ﬁsvi’;“ggagggagp,ﬂe&,'gg'gfg( f;ég‘)issm under sub. (2). Aparacor
ableas a matter of “ght under S'le) may be appealed to theurt An order enjoining a town from conducting an incorporation referendum under s.
of appeals in advance of a finaldgment or order upon leaveeo.81terminated the only matter in litigation with respect to the town, although ch.
grantedby the court if it determines that an appeal will: 66 incorporation proceedings had not been findiiyermined by the ordeirn re

i L . Incorporationof Town of Fitchbug, 98 Wis. 2d 635299 N.W2d 199(1980).
. (a) Materially ad_vanc_me ter_mlna_tlon of the litigation or clar A court order setting aside an administrativder and remanding the case to the
ify further proceedings in the litigation; administrative agency disposed of the entire matter in litigation andpyaslable
s : : & '|]'iH . asof right. Bearns WDILHR, 102 Wis. 2d 70306 N.W2d 22(1981).

(b) Protect the petltloner from substantial or Irrepar Y Whena counterclaim for abuse of process, severed for trial, was not yet deter
or mined, a judgment dismissing the complaint wast appealable under sub. (1).

(c) Clarify an issue of general importance in the administrati§fpwnsellv. Klawitter, 102 Ws. 2d 108306 N.Ww2d 41(1981).
of justice An order for a new trial is na@ppealablas of right. ik v. Mueller, 105 Wis.

J : 2d 191, 313 N.w2d 799(1982).

(3) REVIEW OF AN ORDERDENYING SUPPRESSIONDR EXCLUSION The last document in litigation should indicate on its face that for purpafses

OFEVIDENCE. (a) An order denying a motion to suppress evidenggpeali is a final order or judgment and thaa subsequent document is contem
or a motion challenging the admissibility of a statement of ajuv%'?ﬁd' Radof v. Red Owl Stores, Ind09 Ws. 2d 490326 N.W2d 240(1982).

. X " . etrial court did not have jurisdiction to awaaittorney fees after the filing of a
nile may be r_eV'eWEd upon appe_al from a final judgment or ordficeof appeal of another issue. Hengetengel, 120 Ws. 2d 522355 N.w2d
notwithstandingthe fact that the judgment order was entered 846 (Ct. App. 1984).

uponan admission or plea of no contest to the allegations in the A court commissionés order under s. 757.69 (1) dismissing a criminal proceeding
P Al 9 was not a “final order” under sub. (1). StateTrongeau,135 Ws. 2d 188400

petition. N.W.2d 12 (Ct. App. 1986).
(b) An order denying a motion to suppress evidence or an appellate court has no jurisdiction to review the denial pbstconviction
i H iccihili tionif there is no final written order denying the motion on file in the clerk of
mo“%n chal.lenglgg the admle?;:bllltyfpf ?.Stgteme?t of addefen?dc@)%rt'soffice. State vMalone,136 Ws. 2d 250401 N.W2d 563(1987).
m.ay € er'eWE upon app. m a tinal judgment or order no A criminal defendang'right to appeal continues aftiath, regardless of the cause
withstandingthe fact thathe judgment or order was entered upoBf death. State.WcDonald,144 Ws. 2d 531424 N.W2d 411 (1988).
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A judgment resolving thmerits of a 42 USC 1983 action is final and appealable WisconsinCourt of Appeals Appellate Jurisdiction. Klein and Leavells.\Naw
undersub. (1) although the issues of attorney fees remains unresolved. ACLSept.1991.
Thompson155 Ws. 2d 442455 N.W2d 268(Ct. App. 1990). InterlocutoryAppeals in Visconsin. Bwers, Arnold, Ess—Mattner & evenson.
Thecircuit courts retained jurisdiction in boaaf review certiorari actions under Wis. Law. July 1993.
s.70.47 (13) does notfaft the finality of an order for appeal purposes. Stegnber Understandinghe NewRules of Appellate Procedure. Stephenss.Waw July
v. Town of Oakfield, 157 Ws. 2d 674461 N.W2d 148(Ct. App. 1990). 2001.
An appeal of an oral revocation order under s. 343.305 (10) may not betalen
sub.(1). State vBorowski,164 Ws. 2d 730476 N.Ww2d 316(Ct. App. 1991). 808.04 Time for appeal to the court of appeals. (1) INI-

Whenan appeal is taken as a matter of right, only the final document need e
reducedo writing. Nonfinal rulings need not be reduced to writing to be eligible fo}kf"g‘-r”\‘G AN APPEAL. An appeal to the court of appeals must be initi

reviewunder an appeal of a subsequent final ordacquart Wacquart]83 Ws. 2d ~ atedwithin 45 days of entry of a final judgment or order appealed
372 515 N.W2d 539(Ct. App. 1994). from if written notice of the entry of a final judgment or order is

Like a judgment of foreclosure and sale in the case a mortgage, a judgstent of ~; ithi i i i i
foreclosureof a land contract is a final judgment that must be appealed from witkﬂ‘!venwnhm 21 days of the final judgment or order as provided in

the time required under s. 808.04. HackmaBehm,207 Ws. 2d 437558 N.wzd  S- 806.06 (5) or within 90 daysof entry if notice is not given,
905 (Ct. App. 1996)95-3315 exceptas provided in this section or otherwise expregshyided

An order on the merits of an action is final for purposes of appeal even thou . imi i i i i
request for litigation expenses is pending. Laul@ity of Owen,209 Wis. 2d 12 %)Zlaw Timet Iltr)?ltf] f%r_sese(l)%ngorewew of a nonfinal JUdgmﬂm
561 N.W2d 785(Ct. App. 1997)96-2717 orderare established In .
~ A party may waive the right to appeal in a civil case if the party has caused or(1m) An appeal by a record subject undet$.356shall be
induceda judgment to be entered or has stipulated to the efjiigment. By stipu _jnjtiated within 20 daysafter the date of entry of the judgment or
lating to the entryof a conditional judgment, a party could not obtain a mandator
appealof an interlocutory orderCascade Mountain, Inc. @apitol IndemnityCorp. rderappealed from.
aTouws. 20 251535%2%5‘\-/\\’1‘/2"2352%3;-79?’\-‘ %/3%)3?553265935‘36 also Dyer. ¥-aw (2) An appeal under 227.600r 799.445shall be initiated

pp s. . - e .

Abscondingirom a juvenile treatment center was a rejection by the juveriteof Within 15 days after entry of judgment or order appealed from.

legitimatemeansafforded for challenging the court order and resulted in the forfei (3) Exceptas provided in sub§4) and(7), an appeah a pro

E‘gf Xg;i%%’g;g;‘ff?gé Statehamontae D.M223 Ws. 2d 503589 N-W2d 415 00 dingunder s971.17 a criminal case, or a case under4s).

The event that triggers the appeal period for diraégulation casis the record 91, 55, 938, or980shall be initiated within the time period speci
ing of the disposition in the circuit court docket and not the entry of a separate jufied in s.809.30 (2)or 809.32 (2) whichever is applicable.
ment or order in the fi€e of the clerk of circuit court. City of SheboygarFlores, . . .
229Wis. 2d 242598 N.W2d 307(Ct. App. 1999)99-0954 (4) Exceptas provided in sulf7m), anappeal by the state in
The court of appeals shall grant all petitions for interlocutory appeal arising frofh proceeding under 871.17 a criminal case under%74.05 or

acircuit court summarjudgment order denying a statdicitl’s claim of qualified g case under cll8, 938 or 980 shall be initiated within 45 days
immunity under 42 USC 1983 if the order is based on an issue ofWether to , 938 y

grantsuch a petition is discretionary when it arises from a motidistoiss. Powell of entry of the judgment or O_rder appez?led from. _ o
v. Coopey2001 WI 10241 Ws. 2d 153622 N.W2d 265 98-0012 6) Whena party to an action or special proceeding diethg

. . . . . (
In the family law context, an order resolving the merits of a child support dispu ; . : :
butnotan attorneys fee issue, is final within the meaning of sub. (1). Campbell \tﬁe pel'IOd allowed for appeal, thiene to appeal is the time per

Campbell 2003 WI App 8259 Ws. 2d 676659 N.W2d 106 02-0426 mitted by law or 120 days aftehe party$ death, whichever is
A circuit court order is a final order whety.it disposes of the entire matter in lifiga. |ater. If no personal representative qualifies within 60 days after

tion under substantive lagwand 2) theeircuit court considered it to be the last docu '
mentit would enter in the litigationContardi vAmerican Family Insurance C2004 the party's death, any appellant may have a personal representa

WI App 104 273 Wis. 2d 509684 N.W2d 139 03-2284 tive appointed under 856.07 (2)
Whenan order or a judgment is entered that disposal of the substantive issues ;

in the litigation, as to one or more parties, as a matter pttaveircuit court intended (7) An appeal by a p_arty other th"?‘”. Fhe state f_r_om a JUdgment

it to be the final document for purposes of appeal, notwithstanding the label it béa¥sorder granting adoption shall be initiated by filing the notice

or subsequent actions taken by the circuit colian order for judgment meets this requiredby $.809.30 (2) (bwithin 40 days after the date of entry

criterion, it is a finalorder Any historic distinction between an order and a judgme ; . :
is not dispositive. Harder Pfitzinger 2004 WI 102274 Ws. 2d 324682 N.w2d rBf the judgment or order appealed from. Notwithstanding s.

398 03-1817 809.82(2) (a) this time period may not be ergad.

An order granting a plea withdrawal is not final because it plainly anticipates fur ; fat
therproceedings in the criminal case. Accordingie statevas not obligated to file (7m) An appe_afrom a.JUdgmem or order t.ermmatmg pa{.en.
an appeal within the 45-day time period and its failure to do so was notwaiate  tal rights or denying termination of parental rights shall be-initi

v. Williams, 2005 WI App 221287 Wis. 2d 748706 N.W2d 355 04-1985 atedby filing the notice required by 809.107 (2)within 30days

A document constitutebe final document for purposes of appeal when it: 1) h :
beenentered by the circuit court, 2) disposes of the entire matter in litigatioas toaaﬂ(:}r the date of entry of the judgment or order appealed from.

or more parties, and 3) states on the fafdiae document that it is the final documentNoOtwithstandings. 809.82 (2) (a)this time period may not be
for purposes of appeal. When a document would otherwise constitute the firal degHlargedunless the judgment or order was entered as a result of

ment,but for not including a finality statement, coutidi construe the document Hib B . :
erally in favor ofpreserving the right to appealyldr v. The Riverbank2007 WI 33 a petltlonunder s48.415that was filed by arepresentative of the

299Wis. 2d 751728 N.W2d 686 05-2336 public under s48.09

Decidinga casen the sense of merely analyzing legal issues and resolving ques ; f
tionsof law does not dispose of an entire mattditigiation as to one or more parties. (8) If the record discloses t.hat the JUdgmen.t or order appealed
The court must act by explicitly dismissing or adjudging the entire matter in litigatidfom was entered after the notice of appeal or intent to apeal
asto one or more parties. In order to “dispose” of the mattder sub. (1), amemo fijled, the notice shall be treated as filed aftet entry and on the
randumdecision must contain an explicit statement eithiemissing or adjudging day of the entr
the entire matter in litigatioms to one or more parties.awibolt v lllinois Farmers y y
InsuranceCompany2007 WI 35299 Ws. 2d 723728 N.W2d 670 05-1874 History: 1977 c. 1871979 ¢.32s.92 (9) (14);1979 c. 89221, 1981 c. 1521981

Effective September 2007 final orders and judgments shall state that they ar@ 314ss.130, 146, 1983 a. 183219, 1983 a. 495.23, 1985 a. 183.57, Sup. Ct.
final for purposes of appeal. A document does not fitiidl requirement with a par  Ordet 130 Wis. 2d xi, xix (1986); Sup. COrdey 136 Ws. 2d xxv (1987)1989 a.
ticular phrase or magic words, but must make clear on its face, that it is the docurR€f: 259, 1989 a. 1921991 a. 39Sup. Ct. Orderl68 Wis. 2d xix(1992);1993 a.
from which appeal may follow as a matter of right under sub. (1). Absent such a sta> 1995 a. 77275 1997 a. 133Sup. Ct. Order NdD0-02 2001 WI 39, 242 \i¥.
ment,appellate courts should liberally construe ambiguities to preserve the righggfxxvii; 2003 a. 472005 a. 293434 2009 a. 26
appeal. Wambolt v Illinois Farmers Insurance Compa@907 WI 35299 Wis. 2d NOTE: 2003 Ws. Act 47 contains explanatory notes.

723 728 N.W2d 67Q 05-1874 Cross-reference: See s809.50for time to file permissive appeals.

UnderWambolt, neither the label of the document nor the circuit cestibse Judicial Council Note, 1983:Sub. (2) requires expedited initiatiohappeals in
quentaction (e.g.entering a judgment) is dispositive of the docunsefimality. An  recalland eviction cases as well as cases in which the validity of a state law is attacked
ordermay meet théinality criteria, notwithstanding the presence in the order of-a refn federal district court. Sub. (3) references the appeal deadline for criminal, juvenile,
erenceto afuture judgment or the entry of that judgment. Ecker Brothe@alimet —mental commitment and protective placement appeals. Subfédgnces the appeal
County,2008 WI App 81312 Wis. 2d 244752 N.W2d 356 07-2109 deadlinefor appeals by the state in criminal and childse@de cases. [Bill 151-S]

A trial court order remanding a case to an administrative agency was not a finaludicial Council Note, 1986:The amendment to sub. (1) clarifies the time limit
orderwithin the meaning of sub. (1) wheritl not contain an explicit statement adju for notice of entry by cross-referencing s. 806.06 (5). [Re Orfef-<f—86]
dicatingthe entire matter in litigation as to any party and it scheduled a hearing upodudicial Council Note, 1986:Subs. (3) and (4) are amended by removing vefer
“return” from theagency for the purpose of reviewing the issues identified for consienceso a repealed statute. Sub. (7) requires a party other than the statertence
erationon remand. Citizens For U, Inc.ONR,2010 WI App 21323 Ws. 2d 767  anappeal froma judgment or order terminating parental rights or granting arn adop
780N.W.2d 194 08-2537 tion by filing noticeof intent to pursue relief in the trial court within 40 days after

A traffic forfeiture case qualifies as having been “prosecuted in circuit courtgntry. It also prohibits enlgement of this time by the court of appefe Order df
within the meaning of sub. (1) (c) when the case hasdgeealed to the circuit court 7-1-87]
following an earlier municipal court decision. It follows tlatlocket entry of the  Judicial Council Note, 1992: Subsection (8) is analogous to Rule (4) (a) (2) of the
case'sdisposition constitutes a final appealable judgment under sub. (1)ifegeV FederalRules of Appellate Procedure. It is intended to avoid the,dmlajusion and
of McFarland v Zetzman, 2012 WI App 49340 Wis. 2d 700811 N.W.2d 822  prejudicewhich can result from dismissing appeals solely because they are filed
11-1440 beforethe judgment or order appealed fronergered. Appeals from judgments or
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3 Updated 11-12Wis. Stats. APPEALS AND WRITS OF ERROR 808.07
%%ezr]swhich have not been entered are still dismissflale Order efective July 1, (am) During the pendency of an appeal, the trial court may hear

Judicial Council Note, 2001:The word “final” has been inserted before “judg anddetermine a motion filed under&06.07

Rpplictin Appeals o fnabiders and the 14-day e imitin &. 809.60 appes tg, L), EXCEPL as provided in 855.27 (5) (a) 3relief under this

appealdrom nonfinal orders. [Re Order No. 00-OZeefive July 1, 2001] %Ubsecnomay beconditioned upon the filing of an undertaking
Notice under sub. (1) may not be given before judgment is entered. Sub-ziothe trial court.

irgg#ﬁo. v Manhattan Life Insurance C80 Wis. 2d 76279 N.W2d 492(Ct. App. (2m) LIMIT ON UNDERTAKING. (a) During the pendency of an

_ Whenauwritten notice of entry of judgment showed the incorrect date of,¢nery appealof a judgment in any civil action, the court shall et
time to appeal was not shortened under sub. (1). MdCkemierys113 Ws. 2d 207 amountof the undertaking to be furnished by all appellants collec

336N.W.2d 188(Ct. App. 1983). ively i d h . f the iud duri |
To shorten the appeal period under sub. (1), a formal, captioned, and signed n&}ég y 'n_ order to stay the exe_cutlon of the judgment during appe
of entry of judgment stating the date of entry must be &ifatiserved on an opposing late review but the undertaking shall not exceed $100,000,000.

partywithin 21 days of the entry date. Soquebequet117Wis. 2d 553345 N.W2d

401(1984). (b) Notwithstanding pafa), if an appelle_e p_royet:y_a prepon
The date stamped on the judgment did not cordmlo the date of actual filing. deranceof the evidence that an appellant is dissipating assets out
Matter of Estate of Ristau,44 Ws. 2d 421424 N.W2d 203(1988). sidethe ordinary course of business to avoid payment of a judg

A summary contempt proceeding is not “prosecuted by the state” and appeal is
suantto sub. (1). Matter of Contempt in State 8immons150 Ws. 2d 178441 Riént,a court may enter any order necessary to protect the appellee

N.W.2d 308 (Ct. App. 1989). andmay require the appellant to post a bond in an amount not to

Undersub. (1), notice of entry of judgment must be given within&js of the i
entry of the judgment, not of its signing, consistent with s. 806.06L@)may Inc. exceedhe amount of the JUdgmem' . .

v. First Enterprisesl61 Ws. 2d 706468 N.W2d 753(Ct. App. 1991). (3) UNDERTAKING FORCOSTS. An undertaking for costs is not

If a motion for reconsideration is filed under s. 805.17 (3), the 45—-day time i‘équiredunless Specificallyequired by statute, gexcept as pro
appealunder sub. (1) applies beginning upon disposahefmotion. Salzmanv . . e .

DNR, 168 Wis. 2d 523484 N.W2d 337(Ct. App. 1992). v_|ded in 5.655.27 (5) (a) 3.by the trial court acting in its disere

Strict compliance with the procedures for providing notice of entjudgment  tion.
is required. Notice of entry of judgment is ifetive if it was mailed to an incorrect
address. Nichols v Conlin, 198 Ws. 2d 287542 N.W2d 194(Ct. App. 1995),  (4) PROCEEDINGSAGAINST A SURETY. A surety on amindertak
95-2776d der ch | and A | g ) ing is subject to the jurisdiction of the trial court and irrevocably

Proceedingsinder ch. 980 are civil and not crimindlhe time limits under sub. ; ;

(1), and not sub. (5), applyState vBrunette212 Ws. 2d 139567 N.W2d 647(Ct. appomtsthe Cler,k Oﬁhat court {:\S the Sureﬂ;yagent for §erV|ce of
App. 1997),96-2351 - . o any papers décting his or her liability on the undertaking. A per

Whena judge normally presides in one county isassigned by substitution to sonmay seek to enforce the surstjfability by filing a motion in
acase filed in another countye filing andentry for appeal purposes occur when theth . . inth ial . hich ki
documentomes into the possession of the clerk of couthéncounty in which the th€action or proceeding in the trial court in which thelertaking
casewas commenced. StateWilliams, 230 Ws. 2d 50601 N.W2d 838(Ct. App.  wasfiled.

1999),98-3338 . .

Sub.(8) is applicable to appealmder s. 66.0703 as the result of the application (5) PuBLIC OFFICIALS. A person or agency suing or being sued
of s. 801.02 (2), which makes chs. 801 to 847 applicable in all special proceedifgsan oficial public capacityis not required to execute an under
Mayekv. Cloverleaf Lakes Sanitary District #2000 WI App 182238 Wis. 2d 261 taking as acondition for relief under this section unless, except as
617N.W.2d 235 99-2895 '

An attorney who is sanctioned by the cirauitirt for misconduct in a cliestcase  providedin s.655.27 (5) (a) 3.required by the court in its disere
mustfile his or her own notice of appeal in order to challenge the sanction and rgg;fn
not intervene in the clierst'appeal if the notice of appeal deadline has been missed:”

Absentthe attornejs filing of a notice of appeal, the court of appeals lacks jurisdic  (6) SURETIES ON UNDERTAKINGS. A surety shall file with the

tion to consider challenge to a sanction for the attoraegisconduct. Ziebell Zie- : : -

bell, 2003 Wi App 127265 Ws. 2d 664666 N.W2d 107 02-2552 undertakingan afidavit that the surety has a net worth in property
A circuit court order is a final order whety:it disposes of the entire matter in litiga Within this state not exemgtom execution which exceeds the

tion under substantive Iawnd 2) theeircuit court considered it to be the last docu gmountof the undertaking except as provided iI632.17(2).
mentit would enter in the litigationContardi v American Family Insurance C2004 - . .

WI App 104 273 Wis. 2d 509684 N.W2d 139 03-2284 Therespondent may by motion object to thdisighcy of a surety
_ The proper framework in which to examine the finality of the ordetsigtase ~within 14 days after service of a copy of the undertaking.
issuedby the circuit court over the course of postjudgment proceedings folIowngiSmry. 1977 c. 1871979 ¢. 321979¢. 110.60 (9) 1983 a. 158219, Sup. Ct

remittitur was by focusing on whether the orders resulted in the immediate tran ; -
of title to property If an order led to such a result, it was a final order for purpose er, 130 Wis. 2d Xix (1986);1985 a. 332Sup. Ct. Order Nc¥0-02 2001 W1 39,
42 Wis. 2d xxvii; 2003 a. 105

appealand the time for review was immediate. Orlando Residence, .LXlson, e ) ) ) )
2013 WI App 81348 Wis. 2d 565834 N.W2d 416 12-1528 Judicial Council Note, 1986:Sub. (2) (am) carries forward the authority of trial
courts to hear and determine motions for refiefm judgment during the pendency
inriedicti f an appeal Authority of the appellate court to hear and determine such motions
808.05 lBypaSS. tl;l'he SuPreg?e Courtdmay tatlﬁe Juns?lc;[lon oﬁn erprior sub. (2) (a) 4. has been repealed. [Re Ordlef«f-86]
anappeal or any other proceeding pending In the court ot appealg gicial Council Note, 2001:Sub. (6) is the first of fifteen statutes scattered

if: throughoutthe rules in which a 10-day deadline is being changed to a 14—-day dead
i i iti i lige. Also, 7-day deadlines are being changed talay deadlines. Many of the eur
(1)_ It grants direct review upon a petition to bypass filed byrg'mdeadlines in ch. 809 are either 7 or 10 days and feeted by s. 801.15 (1) (b),
party; which excludes “Saturdays, Sundays and holidays” from time periods “lessithan 1

(2) It grants direct review upacertification from the court of days.” Additionally, many time periods in ch. 809 run from the serefca document,

i i idi g ndunder s. 801.15 (5) (a), when a document is served by mail, 3 days are added to
appealsprlor to the courof appeals hea”ng and deCIdmg the maﬁte prescribed period. The interplay of s. 801.15@ndB09 causes many of the time

ter; or periodsin ch. 809 to be substantially longer than the nurobdays specified in the
(3) It, on its own motion, decides to review the matter directlfRules. The varying time periods haveade calculation of the cowttieadlines dif
History: 1977 c. 187 cult.

The proposed amendment of all ife 7-day or 10-day deadlines tbdnd 14

: ; days,respectivelywill remove the impact of s. 801.15 (1) (b) on the RuleSpgfek
808.07 Relief pendlng appeal. (1) EFFECTOF APPEAL. AN late Procedure. Howevghere will be little adverse impact on the time actually given

appealdoes not stay the execution or enforcement of the judgmeyarties. The proposed change will greatly facilitate the saattulation of dead
or order appealed from except as provided in this section orliass. If circumstances demand afelient time period, the court may set an appropri
otherwiseexpressly provided by law atedeadline under s. 809.82 (2) (a). [Re Order No. 00-fe2tafe July 1, 2001]
A postjudgment order of the circuit court denying a motion under sub. (2) (a) 4.
@ A_‘UTHOR”—Y OF A COURTTO GRANT RELIEF PENDINGAPPEAL. [now sub. (2) (am)] is not reviewabd® appeal from the judgment. Chicago & North
(a) During the pendency of an appeal, a trial court or an appell@gternRailroad. vLIRC, 91 Ws. 2d 462283 N.W2d 603(Ct. App. 1979).
courtmay: Undersub. (1) and s. 808.075 (1), a circuit court has authorigriirm a sherifs
; ; .saleeven though an appeal of the judgment of foreclosure and sale is pending. Com
1. Stay execution or enforcement of a judgment or order; T " Gl eS O Neill 157 W, 2d 244458 N.W2d 385(Ct. App. 1990).
2. Suspend, modifyestore or grant an injunction; or A stay pending appeal is appropriate when the moving partyakgs a strong

i iati ingthat it is likely to prevail on the appeal; 2) shows that unless thdsstay
3. Make any order appropriate 1o preserve the existing Stmgtl\t,edt will suffer irreparable harm; 3) shows that there will be no substantial harm

of affairs or the dectiveness of the JUdgment SUbsequently to t?éthe other parties; and 4) shows that there will be no harm to the public interest. State
entered. v. Gudenschwaget91 Wis. 2d 432529 N.W2d 225(1995).
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808.07 APPEALS AND WRITS OF ERROR Updated 1-12Wis. Stats. 4

TheGudenschwager factors do not provide adequate guidance for granting astay 2, |ssuance or modification of orders for visitation rights
pendingappeal when the judgment sought to be stayed is solely a moneyjudgmatﬁderS 767.43
The court must consider: 1) the likelihood of success on appeal; Bgéuketo ensure : :
collectibility of the judgment if the appeal is unsuccessfulyBg¢ther the appellant, 3. Annual adjustment of child or family support under
if successful, will be able to recover; and 4)tthem to the respondent if the judgment767 553
is not paid until the completion of an unsuccessful appeal. Scullidfiszonsin ) o . . .
Power& Light Co. 2000 W1 App 120237 Ws. 2d 498614 N.W2d 565 98-3221 4. Revision of judgment or order for child support, mainte

Evenif a statutory lis pendens under s. 840.10 is dissolved, common law-is p i
densapplies and a purchaser who is a party to the relevant litigation takes the pro%@?cepaymems or famlly Support payments undefés.59or

subjectto the outcome of the litigation, including appeals. This section does .89
aglgegtégzt result. Gaugert Duve,2001 W1 83244 Ws. 2d 691628 N.W2d 861 5. Order for temporary maintenance, temporary child support

In some cases, executions may be stayed, tolling interest, and in other cases, a@bRI SUit moneycounsel fees and disbursements in the appellate
maydecline such a request for stafhere is no substantial conflict in thesdeting  courtunder s767.273
results. Estate of Matteson Watteson2008 WI 48 309 Ws. 2d 31, 749 N.w2d

557, 05-2607 6. Property division, where the court has expressly or impli
edly reserved jurisdiction, provided the court does not revise or

808.075 Permitted court actions pending appeal. modify its final division of property

(1) In any case, whether or not an appeal is pending, the circuit 7. Vacation or modification of judgment unde76.7.35 (6)

court may act under s§04.02 (2) 805.15 805.16 805.17 (3) 8. Revocation of judgment under&7.35 (7)

2888; 806.08 806.15 (2) 806.24 (4)808.07 (1)and(2) and 767QE.ggEm‘orcement of payments undei767.77 767.805 (4)or

(2) In a case appealeshder s809.3Q the circuit court retains 14 Epforcement of orders under s767.78 767.805 (4)or
the power toact on all issues until the notice of appeal has begg; gq

filed with the clerk of the circuit courgxcept that the circuit court
may not actupon any motion to extend a time limit that is specifie:
in 5.809.30 Thereafterthe circuit court may act only as provided

11. Enforcement or modification of assignments under s.
67.5130r 767.75

in subs(1) and(4). 12. Enforcement or modificationf account transfers under
(3) In a case not appealed undeB09.3Q the circuit court 5.767.76 o .
retainsthe power to act on all issues until the redws been trans 13. Determination of chges and issuance oépayment
mittedto the court of appeals. Thereaftae circuit court may act ordersunder s767.71
only as provided in sub¢l) and(4). (e) In acase under chi®1or853t0 879
(4) Thecircuit court may act as to the following despite the 1. Any matteyunless the appellate court directs the taalrt
pendencyof an appeal: notto act on specific issues or the trial court declinexct because
(@) In a case under ch8: the matter directly décts the issues on appeal.
1. Review of actions by a guardian undet&023 (f) In a case under cb4:
2. Review of nonsecure custody orders undé8<07 1. Review a bond under$4.46 (4)or 54.852 (9)
3. Review of secure detentimrders under s48.208and 2. Release of deposited funds undes4s46 (4) (b) 3.
securedetention status reviews under8.209 (1) (e) 3. Order for visitation under §4.56

4. Hearing for child held in custody unde#8.210r an adult 4. Appointment of successor guardian undéass4 (1)
expectantmother of an unborn chilteld in custody under s. 5. Approval of guardias' exercise ofnarital property rights

48.213 unders.54.20 (2) (h)
5. Hearing upon involuntary removal unde#8.305 6. Approval of management of property undeb64.19 or
6. Revision of dispositional order under8.363 54.20Q
7. Extension of dispositional order unde#8.365 unless s. 7. Direction foruse of estate for benefit of wards under s.
48.368applies. 54.19(4).
8. Review of permanency plan unde#8.38 (5) 8. Examination of annual accounts and assets undet.62
9. Release of confidential information under48.396 or and54.66 ]
48.78 9. Removal of guardian underzt.68 (4) (d)
10. Revision of guardianship order unde#8.977 (6) 10. Determination of petitions for instructions to guardian.
11. Termination of guardianship under8.977 (7)includ- 11. Termination of guardianship underssl.64
ing removal of a guardian. 12. Restoration of specific legal rights undeb4.64 (2) (c)
12. Rescission of a guardianship order undéB978 (2) (L) 13. Authorization of purchase of a home for a ward under s.
4., (m) 2.or(n)or(3) (d) 3.or4.,, (j) 2. or3.or (k) 2.0r 3. 54.852(15) (a)
(b) In a case under chl: (fn) In a case under cB38
1. Disposition, modification and extension of commitment 2. Review of nonsecure custody orders undes8.207
unders.51.20 (13) 3. Review of secure detentiamrders under €©38.208and
2. Reexamination of commitment undeb6%.20 (16) securedetention status reviews unde®88.209 (1) (a) 5.
3. Enforcement of patient rights undeb%.61 4. Hearing for juvenile held in custody unde®38.21
4. Commitment, conditional releagecommitment and dis 5. Hearing upon involuntary removal unde®38.305
chargeunder s971.170f a person found not guilty by reason of 6. Revision of dispositional order unde®88.363
mental disease or defect. 7. Extension of dispositional order unde®88.365 unless
(c) In a case under ch5: s.938.368applies.
1. Protective placement review undeb5.18 modification 8. Review of permanency plan unde®38.38 (5)
unders.55.16 or termination under §5.17 9. Release of confidential information unde988.3960r
2. Hearing required upon transfer undess15 938.78
3. Enforcement of patiestrights under $£5.23 (g) In a criminal case:
(d) In a case under ci67. 1. Release on bond undeB89.310r 969.01 (2)
1. Revision of orders for legal custody or periods of physical 2. Modification or revocation of bond under2§9.01 (2) (e)
placemenunder s767.41 767.451 767.461 or 767.481 or 969.08
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5 Updated 11-12Wis. Stats. APPEALS AND WRITS OF ERROR 808.10

3. Impositionof sentence upon revocation of probation underot so initiated, the action shall be dismissed except that an-exten
s.973.10 (2) (a) sion of theone—-yeaperiod may be granted, on notice, by the trial
4. Determination of sentence credit unde€97%3.155 court, if the order for extension is entered during the one-year

5. Modification of a condition of probation or extension oP€Mod:

. History: 1977 c. 187
probatlonarxerrr_] under $973.09 (3) (a) “Further proceedings” under s. 801.58 (7) and sub. (3) have the same definition.
6. Modification of sentence. State ex rel. Ondrasek @alumet Circuit Courtl33 Wis. 2d 177394 N.Ww2d 912
7. Commitment, conditional releasecommitment and dis (% PP 1986)
' ! C . A “specific action” under sub. (1) is one that requitesxercise of discretion by

chargeunder s971.170f a person found not guilty by reason othe trial court. “Further proceedings” under sub. (3) are those requiring the exercise

i of discretion by the trial court. State ex rel. J.H. Firfdor€ircuit Court for Milwau
mental dlseasg or defect. . . . keeCounty 2000 WI 30 233 Wis. 2d 428608 N.W2d 679 97-3452

(h) Commitment, supervisetelease, recommitment, €is in the absence ofremand order in the mandate line or some other clear directive

charge and postcommitment relief unde©80.1Q 2003 stats., or from the appellate court ultimately deciding the appeal, a trial court vhdgment

or final order has beenfafmed by the appellate court on the merits has no authority
$5.980.06 980.08 980.09 (4) and980.101of a person found to to reopen the case for an amended complaiigtsWorth v Harley—Davidson, Inc.

be a sexually violent person under 880. 2007 W1 97303 Ws. 2d 94735 N.W2d 418§ 04-2655

(5) Notwithstanding the limitations of this sectiany party

may petition the appellate court for remand to the circuit court f§08.09 Reversal, affirmance or modification of ~ judg -
actionupon specific issues. ment. Upon an appeal from a judgment or order an appellate

courtmay reverse, &fm or modify thejudgment or order as to

P e : : anyor all of the parties; may order a new trial; and, if the appeal
recordto the circuit courfor additional proceedings while theis from a part of a judgment or ordenay reverse. fifm or

appealis pending. . . — modify as to the part appealed from. In all casesppellate court
(7) Upon completion of an action taken by the circuit courgp 5| remit its judgment or decision the court below and there

undersub.(1), (4), (5) or (6) of this section, the clerk shall sendynonthe court below shall proceed in accordance with the- judg
acopy of the judgment or order to the appellate court. ment or decision.

(8) If anappellate court remands the record to the circuit courtistory: 1977 c. 187
for additional proceedings under syb) or (6), the appellate _Thecourt of appeals may not direct a circuit court to enter a judgment of conviction

i ; f f lesseincluded ofense when the jury verdict of guilty on the greatéemde is
court, in the pendlng appeal, may review the JUdgment or Om%(/aersedor insuficiency of evidence and the jury was not instructed oriebser

that the circuit court enters following remand. If any party isiciudedoffense. State.Myers,158 Ws. 2d 356461 N.W2d 777(1990).
aggrievedby the judgment or order dfie circuit court, the party  Thecourt of appeals has authoritygrant a summary judgment motion that was
shallfile in the appellate court a written statement of objectio ﬁ;"i‘)’ by the trial court. Interest of Courtneyl 84 Ws. 2d 592516 N.W2d 422
tothe JUdgment or order within 14 days after the r,ecord IS return ‘fthe absence ofr@mand order in the mandate line or some other clear directive
to the clerk of the appellate court. A party that files a statemeitn the appellate court ultimately deciding the appeal, a trial court vildgment
of objections need not file an additional notice of appeal or crogginal order has beenfafned by the appellate court on the merits has no authority
I 10 reopen the case for an amended complaiigtsWorth v Harley—Davidson, Inc.

appeal. ] 2007 WI 97 303 Wis. 2d 94 735 N.W2d 418 04-2655

History: Sup. Ct. Orderl46 Ws. 2d xiii (1988);1989 a. 861993 a.16,446,479, Unlessthe supreme court court explicitly states otherwise, a court of appeals opin
4811995 a. 3873, 77,275 1997 a. 35191, 292 296,334, 1999 a. 9Sup. Ct. Order ion overruled by the supreme court no longer retains any precedential value. Blum
No.00-02 2001 WI 39, 242 \ig. 2d xxvii; 2001 a. 162005 a. 264387, 434 2005  v. 1st Auto & Casualty Insurance C2010 WI 78326 Ws. 2d 729786 N.W2d 7§
a.443ss.263 265 08-1324

Judicial Council Note, 1988:In In re Marriage of Hengel \engel,120 Wis. 2d )
522,355 N. W 2d 846 (Ct. App. 1984), the court of appeals held that since ther%@ﬁ.lo Review by the supreme court. (1) PETITION FOR

no specific statutory exception, the trial court had no competence to enter an o e . )
requiringthe husband to contribute to his wisattornes fees for representation in REVIEW; TIME LIMIT. A decision of the court of appeals is review

thetrial court after a notice of appeal had been fil8eéction 808.075 is created to gp|e by the supreme couonly upon a petition for review granted

specifythe actions that may be taken in circuit court after a notice of appeal has : ;
filed in cases appealed under s. 809.30 and after transmittal of the record to-an a elthe supreme court. Except as prowded n $Bband SS.

late court in other cases. 09.32(5) and809.62 (1m)the petition for review shall dded
Mattersaffecting trusts and estates have historically been treated as a series of gpehe supreme court within 30 dayg[he date of the decision of

cial proceedings, and the trial court is gjeat with ongoing supervision and adminis f |

trativeduties aflecting such matters. Because of the ongoing involvement of the trme court of appeals.

court, sub. (4) (e) reserves full competence to act, unless it is determined that COmqu) TOLLING PENDING COURT OF APPEALSRECONSIDERATION. If

tenceshould be restricted as to specific issues. [Re Oréestisle Jan. 1, 1989] . f f s -
Judicial Council Note, 2001: The second sentence in sub. (2) is a codification motion for reconsideration is filed in the court of appeals under

Satev. Harris, 149 Ws. 2d 943440 N.W2d 364(1989). Subsection (8) is intended S.809.24 (1)within 20 days after the date of a decision of the court
to clarify procedure following a remand and to eliminate an additional notice of appeals, the 30—day time period to file the petition for review

appealor cross—appeal. The obligations of a person filing a statement of objecti : .
arethe same as those of a cross—appellant. [Re Order No. 0Gfebfvef July 1, Startson the date the court of appeals determines the motion for

2001] reconsideratiomy filing an orderdenying the motion for recen
Unders. 808.07 (1) and sub. (1), a circuit court has authority to confirm af'sherifsideration or an amended decision.
saleeven though appeal of judgment of fheeclosure and sale is pending. Cormmu History: 1977 c. 1871979 c. 1922009 a. 25
nity National Bank vO'Neill, 157 Ws. 2d 244458 N.W2d 385(Ct. App. 1990).  3,jicjal Council Note, 1979°This section is amended to more properly describe
_An indigent in a civil case is entitled to waiver of transcript fees on appeal if the function of the supremeourt in reviewing decisions of the court of appeals. The
trial judge finds that the indigent hagjaable reason to believe that he or she igupremecourt decides whether to accept jurisdiction of a case from the court of
entitiedto redress on appeal._State ex rel. Girouadaskson County Circuit Court, gppealsafter a petition to reviewnot a petition to appeal, is filadth the supreme
155Wis. 2d 148454 N.w2d 792(1990). . court. See s. 809.62. [Bill 396-5]
Whenthe court of appeals remands an appeal to the trial courGioozarddeter-  “Decision” underthis section is the final decision disposing of the case. In Interest
mination,the court of appeals has jurisdiction to review the trial court decision withf A. R. 85 Wis. 2d 444270 N.w2d 581(1978).
ﬁluwr;gcéé{gr gltmg aangg(zmce of appeal. StateJacobus167 Ws. 2d 230481 If a petition is not received by the clerk of the supreme court within 30 days, the
s (Ct. App. )- courtloses subject matter jurisdiction. The objection is not subject to waiver and will
) ) ) beraised on the coug’own motion. First \lgconsin National Bank of Madison v
808.08 Further proceedings in trial court. Whenthe leJho!aou|,87 Wis. 2df 360274 Nf.}ll\/‘ZdeO4('11_979)- ond et urisdict
i i ; ; . ntimely service of a petition filednder this section does nofeatt jurisdiction,
recordand remltt_ltur ar_e received in the trial Court . but the opposing party may move to dismiss under s. 809.83 (2). Jkitene 94
(1) If the trial judge is ordered to take spediation, the judge w|s.hz<136(s)8%1 28% N.\é\|12d ?62(1980). . . o on the date th
i The 30-day deadline for receipt of a petition for review is tolled on the date that
shalldo so as S0.0I’I .as DOSSIbIe' . . apro se prisoner delivers a correctly addressed petition to the proper prisorn authori
(2) If anew trial is ordered, the trial court, upon receipt of thiesfor mailing. State ex rel. Nichols Litscher 2001 W1 1.9, 247 W, 2d 1013
remittedrecord, shall place the matter on the trial calendar ~ §35N-\.2d 29200-0853 See also, Brown Bradley2003 W1 14259 Ws. 2d 630
(3) If action or proceedings other than those mentionedlin  Unlessthe supreme court court explicitly states otherwise, a court of appeals opin
(1) or (2) is ordered, any party m,awithin one year after receipt ion overruled by the supreme court no longer retains any precedential value. Blum

B . v. 1st Auto & Casualty Insurance G010 WI 78326 Ws. 2d 729786 N.W2d 7
of the remitted record by the clerk of the trial court, maere  gg-1324 y 8 ? 8

priate motion for further proceedings. If further proceedings arepetitionsfor review by the Wconsin supreme court. 1979 WLE7B.

(6) In addition to sub(5), the appellate courhay remand the
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